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CASE 97-F-1563 - Application by Athens CGenerating Conpany, L.P.
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Operate a 1,080 Megawatt Natural Gas-fired
Combi ned Cycl e Conbustion Turbine Generating
Facility, I1n the Town of Athens, G eene County.

ORDER DENYI NG PETI TI ON FOR REHEARI NG
(I ssued and Effective August 10, 2000)
BY THE BOARD:

| NTRODUCTI ON
On June 15, 2000, the Board on Electric Generation
Siting and the Environnent (the Board) granted a certificate of
environmental conpatibility and public need to Athens Generating
Conmpany, L.P. (AGC) authorizing, subject to the conditions set
forth in the certificate, the construction and operation of a
1,080 nmegawatt generating facility in the Town of Athens, G eene
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County.! Intervenors Citizens for the Hudson Valley (CHVY),
Janessa Nisely (Nisely), and Jay Carlisle (Carlisle) have filed a
joint petition, dated July 14, 2000, seeking rehearing of the
resol ution of four issues addressed in our decision and in the
Recomrended Deci si on of Examiners Harrison and O Connell issued
on September 3, 1999. AGC and the staff of the New York State
Department of Environmental Conservation (DEC) have filed replies
in opposition to the petition. The petition is dism ssed and
deni ed, as stated herein.

APPLI CABLE STANDARDS FOR PETI TI ONS FOR REHEARI NG
The Board's rul es of procedure provide as follows:

Unl ess a provision of PSL Article X, Section 306 of the
State Adm nistrative Procedure Act, or this Part
conflicts therewith, the Rules of Procedure of the
Publ i c Service Conm ssion (contained in Subchapter A of
Chapter | of this Title) that are in force on the
effective date of this Part shall apply in connection
with each certification proceeding under PSL Article X
When such regul ations indicate that the Comm ssion is

t he decision naker, such reference shall be deened to
apply to the Board.?

The Public Service Conmm ssion's rules of procedure regarding
petitions for rehearing provide, in pertinent part, that:

1. "Rehearing may be sought only on the grounds
that the comm ssion committed an error of |aw
or fact or that new circunstances warrant a
different determnation. A petition for
rehearing shall separately identify and

! Case 97-F-1563, Application by Athens Generating Conpany, L.P
for a Certificate of Environmental Conpatibility and Public
Need to Construct and Operate a 1,080 Megawatt Nat ural
Gas-fired Conbined Cycle Conmbustion Turbine Generating
FacilTity, in the Town of Athens, G eene County, Opinion and
Oder Ganting Certificate of Environmental Conpatibility and
Public Need (issued June 15, 2000) (Opinion and Order). A
summary of the procedural history of this case is set forth at
pp. 1-5 of the Opinion and Order.

2 16 NYCRR §1000. 1.
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specifically explain and support each alleged
error or new circunstance sald to warrant
rehearing."?

"Aparty's failure to except with respect to
any issue shall constitute a waiver of any

obj ection to the recommended decision's
resolution of that issue. |f the Conm ssion
adopts the recomended resol ution, a party that
has not excepted may not seek a different
resolution of that Issue on rehearing."?

| SSUES RAI SED

Local Zoni ng Ordi nance

Pursuant to PSL 8168(2)(d), the Board found certain
provi sions of the zoning ordi nance of the Town of Athens to be
unduly restrictive and granted waivers fromthem for the
foll owi ng purposes:

1

To permt the water intake punphouse to be
constructed in a rural residential zoning
district. (The punphouse, though designed to
resenble a conform ng residential structure,
woul d be a nonconform ng use.)

To permt the punphouse to be |ocated inside

t he 50-foot setback area along the river shore,
in order to mnimze excavation requirements,
al |l ow easy access to the site by vehicles used
for construction and mai ntenance, and preserve
exi sting vegetation screening.

To permt the installation of electric and gas
i nterconnections and water supply lines in
zoning districts where such facilities would be
nonconf orm ng uses.

To permt the installation of structures taller
than 35 feet.?

The Town of Athens is not opposed to the foregoing waivers.

! 16 NYCRR 83.7(b).
2 16 NYCRR 84.10(d)(2).
8 Opinion and Order, pp. 81-86.

- 3-
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In their petition, CHV, Nisely, and Carlisle
acknow edge that PSL Article X "in its overall general
application would appear to fit within the construct of State
usurpation [sic] of local authority that is not violative [of]
the home rule protections of . . . Article I X of the State
Constitution."* The petitioners contend, however, that
"Article X as applied in this case is unconstitutional," because,
they claim "the record is entirely devoid of any information
whi ch establishes that the proposed facility satisfies any
substantial New York Statew de [sic] concern."?

Petitioners Nisely and Carlisle did not file briefs on
exceptions in this proceeding, and petitioner CHV did not address
this issue in the brief it filed. Therefore, they are barred, by
16 NYCRR 84.10(d)(2), fromraising this issue in a petition for
reheari ng.

In any event, the petitioners' core contention, that
the constitutionality of an override of local |laws by a state | aw
of general applicability is determ ned on a case-by-case basis,
is incorrect. The courts have held that enactnment of a state |aw
of general applicability results in an override of local |aws and
home rule.® Public Service Law Article X allows the Board to
override local ordinances that are unduly restrictive regardl ess
of how the Board decides individual requests for waivers of those
or di nances. *

! Petition, p. 18.
2 lbid., pp. 18, 109.
8 See pinion and Order, pp. 30-31, and the cases cited therein

4 The petitioners also overlook the fact that PSL Article X
requires the Board to find that a proposed facility is
designed to operate in conpliance with applicable nunicipa
| aws unless we find that conpliance woul d be "unreasonably
restrictive in view of the existing technol ogy"

(PSL 8168(2)(d)). Wiivers of the Town's zoning ordi nance have
been granted in this proceeding to acconmodate existing power
generation technol ogy.

-4-
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Alternate Sites

The Board adopted the Exam ners' conclusion that none
of a variety of alternate sites proposed by CHV for AGC s project
had been shown to be suitable for that purpose. W found that
"[t] here has been no showing that there is an avail abl e,
preferable site that should be devel oped instead of the site
proposed by AGC, such as a show ng that devel opnment of the
alternate site would resolve a significant problemw th the
proposed site."* Because we determned that (i) "with
m tigation, adverse environmental inpacts at the proposed Athens
site are not significant and have been mnimzed," and (ii) AGC,
a non-utility applicant, does not have alternate sites avail able
for its proposed plant, we concluded that "in these circunstances

we woul d require evidence that sone greatly superior site
is available that should (and may) be used instead for such a
generating plant, before we would consider '"alternative sites' to
be a material issue."?

CHV, Nisely, and Carlisle contend that the Exam ners
and the Board were "wrong in concluding that the burden should be
upon the intervenors to show clear superiority" of alternate
sites. Instead, they argue, should an intervenor identify
alternative sites that were "apparently usable, based upon a
short-form environnental assessnent," an applicant "nust be
required to do at |east sone serious environmental analysis of
each one of those identified sites prior to the Board's finding
that the original site is clearly superior."?®

AGC argues in response that evidence of "sone greatly
superior site" should be submtted by the proponent of that site.
AGC points out that there is no | egal support for the shift in
t he burden of proof for which the petitioners argue.

! Opinion and Order, p. 97.
2 |bid., pp. 96-97.
8 Petition, p. 26.
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Petitioners Nisely and Carlisle did not file briefs on
exceptions in this proceeding. Therefore, they are barred, by
16 NYCRR 84.10(d)(2), fromraising this issue in a petition for
reheari ng.

CHV's contention lacks merit. Public Service Law
8164(1) (b) requires "[a] description and evaluation of reasonable
alternative locations to the proposed facility, if any .
provided that the information required pursuant to this paragraph
shall be no nore extensive than required under article eight of
t he environnmental conservation law." |n adopting regulations to
i mpl ement this provision, the Board defined a "private applicant”
as "an applicant that does not have the power of em nent
domain."* Consistent with the proviso in PSL 8§164(1)(b), the
Board decided that private applicants need not present, and the
Board need not consider, alternate sites unless applicants own or
have options on such sites.?

In exercising our discretion to allow parties to
present alternate sites, we reaffirmour conclusion that an
intervenor advocating an alternative to the site proposed by a
private applicant nust submit evidence that the alternative is
superior to that proposed by the applicant. Accordingly, there
is no merit to petitioners' suggestion that an intervenor in an
Article X proceeding may shift the burden of proof on alternate
sites to a private applicant merely by submtting assessnents of
alternate sites that are not owned by or under option to the
applicant.

* 16 NYCRR §1000. 2(0).

2 Case 97-F-0809, In the Matter of the Rules and Regul ati ons of
the Board on Electric Generation Siting and the Environnment,
contained in 16 NYCRR -- Addition of a new Chapter X
Subchapter A to inplement Article X of the Public Service
Law, Menorandum and Resol ution Adopting Article X Regul ations
(issued Decenber 16, 1997), p. 8, citing Horn v. IBM 110
A.D. 2d 87 (2d Dep't 1985).

- 6-
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Dry Cool i ng

As discussed in the Board's decision,! the visual
impacts resulting frominstallation of different water cooling
systens were evaluated during the hearings in this proceeding.
Consi deration was given to a systemrelying on evaporation
("wet"), a system enploying both evaporation and cooling fans
("hybrid"), and a systemrelying entirely on fans ("dry"). 1In a
deci sion dated June 2, 2000, the DEC Comm ssioner decided that
the State Pollutant Discharge Elimnation System (SPDES) permt
for AGC' s project should include an intake limtation of
180, 000 gal | ons per day. That condition effectively required AGC
to install a dry cooling system A certificate of environmenta
conpatibility and public need was issued by the Board to AGC
subject to the applicant's conpliance with all SPDES permt
condi tions.

In their joint petition, CHV, Nisely, and Carlisle
assert that "[i]n the present matter, the ruling of the DEC
Commi ssi oner requiring dry cooling systems at this facility
results in and anpbunts to, w thout question, a fundamental change
in the application before the Board."2? According to the
petitioners, "[t]here is sinmply no reasonabl e basis upon which
the revision fromhybrid to dry cooling with its attendant
facility dimensional changes can be determ ned to not require

! Opinion and Order, pp. 31-36, 54-57.

2 Petition, p. 23. The petitioners contend, in an argunent that
is not (apparently) addressed to the Board, that the DEC
Commi ssioner's determ nation "was invalid because DEC fail ed
to conduct a State Environnmental Quality Review Act ("SEQRA")
review, which is integral to DEC s issuance of SPDES permts
as satisfying federal water pollution control requirements"”
(Petition, pp. 22-23, footnote omtted). The propriety of
DEC s procedures in granting a SPDES permt is not the subject
of this proceeding. In any event, as DEC points out inits
response to the petitioners, "the environnental review under
Article X is broad and as conprehensive as a SEQRA revi ew and,
as such, [DEC] is directed under PSL 8172 to follow Article X
procedures for environnental review' (DEC s Response,

pp. 5-6).
-7-
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addi tional consideration by the Board . . . ."* 1In the
petitioners' view, "Article X contenplated the possibility of

mat eri al changes and a consequent enlargenent of the hearing
process and directed the Board to pronul gate regul ati ons for such
an eventuality, which the Board did."?

DEC opposes the petition, pointing out that "the
essential features of dry cooling including the dinensions and
size of the dry cooling towers, the overall size of the proposed
facility with the dry cooling towers, the height of the stacks,
the lack of a visible plunme fromthe dry cooling towers, the
i mpacts to aquatic organisns and water quality resulting fromthe
dry cooling towers, the costs of the dry cooling towers, and the
| ocation, design, and capacity of the intake structures were
consi dered at length and addressed in detail on the record."?

The petitioners' contentions notw thstanding,

PSL 8165(4) authorizes, but does not require, the Board to extend
its 12-nonth deadline for decision (by six nmonths) in the event
of a "material and substantial amendnent” to an application. But
that is beside the point, for no such amendnent was proposed by
AGC in this case. Throughout the course of the proceeding, the

i ssue of what type of cooling systemwould be the nost protective
of the environnment was actively contested. The relative visual

i mpacts of hybrid and dry cooling system structures were
addressed extensively in the hearings held prior to the issuance

! 1d. The petitioners refer to, anong other things, "the
overal |l conbined volune of the proposed cooling structures
under dry cooling"” and the "overall increased power plant
mass" (Petition, p. 21). Wile various wtnesses discussed
t he external dinensions of different cooling system
structures, those dimensions do not provide neasures of
"volunme" and "nass," at least as those terms are
conventional |y defined.

2 lbid., p. 21, citing PSL 8165 and 16 NYCRR §1000. 12.
® DEC s Response, pp. 3-4.



CASE 97-F-1563

of the Exami ners' Reconmmended Decision.! On the basis of that
record, the Exam ners made findings about the conparative visual
i mpacts of hybrid and dry cooling systemstructures.? When
addi tional hearings were ordered after exceptions were filed and
after the Board viewed the project site and surroundi ng areas,
the parties were directed to augnment the record with, among ot her
things, "a drawi ng and schematic diagramof the plant |layout with
a dry cooling tower designed to the | owest reasonably achievable
profile."® At the ensuing prehearing conference, AGC descri bed
the materials it proposed to submt to nmeet that directive; no
party objected to AGC s proposal.* At the hearing held on
January 26, 2000, the materials prepared by AGC were subm tted
into evidence w thout objection.?®

In short, by the time the DEC Comm ssioner's SPDES
determ nati on was issued (on June 2, 2000), the options before
t he Conmi ssioner were fully explored, and information about the
visual inpacts associated with each option had al ready been
included in the evidentiary record in this proceeding for over
five nonths. Accordingly, the Comm ssioner's determ nation on
the SPDES permt did not introduce a substantial nodification to

! See, e.g., Tr. 4,696, 4,708-4,713, and 4,934-4,936 (AGC
wi tnesses Ward and Crandall); Tr. 5,190-5,192 (DEC w tness
Turner); Tr. 5,330-5,331 (Departnment of Public Service [DPS]
wi tness Davis); Tr. 5,455 (Scenic Hudson & Friends of O ana
[ SH&FO] wi t ness Smardon). Additional hearings, which were not
attended by the petitioners, involved consideration of, anong
ot her things, sinulations of the visual inpact of the proposed
facility followi ng inplenentation of a variety of mitigation
measures proposed by DPS (see, e.g., Tr. 5,802-5,807, 5, 894-
5,896, and 5,911-5,916).

2 Recommended Decision, pp. 63-69 and 193-194.

8 Letter from Chairman Helnmer to the Active Parties,
Novenber 30, 1999.

4 Tr. 5959-5960. Petitioners did not attend the prehearing
conference (Tr. 6014-6015).

> Exh. 354; Tr. 6,055-6,058; see also Exh. 359. Petitioners did
not appear at the remand hearings (Tr. 6,019-6, 020, 6, 268).

- Q-
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AGC s proposal, and there was no need for additional hearings
once the Comm ssioner acted.?

Public Interest and Policy Considerations

Public Service Law 8164(1)(e) requires that an
Article X application filed "subsequent to the adoption of a
state energy plan [SEP] pursuant to article six of the energy
| aw' shall include a showi ng that "the construction of the
[ proposed] facility is reasonably consistent with the energy
policies and | ong-range energy planning objectives and strategies
contained in the nost recent state energy plan." In the
alternative, the application must include a statenment that the
proposed facility "was sel ected pursuant to an approved
procurenment process." Public Service Law 8168(a) requires the
Board to make correspondi ng findings and determ nations.

In Case 98- E-0096, the Public Service Comm ssion issued
a declaratory ruling, in response to a petition by AGC, stating
that "conpetition in the electricity supply market is an approved
procurenment process because it is an electricity capacity
procurenent process approved as reasonably consistent with the
1994 SEP."2 Subsequently, the New York State Energy Pl anning
Board, noting the Comm ssion's ruling, concluded as follows:

To the extent that new generation facilities, even
those not selected pursuant to an approved procurenment
process, will pronmote or contribute to conpetition in

! The petitioners also argue that because the SPDES permt
allows a far smaller volune of water intake than proposed by
AGC, there is now a "presunptive availability of [alternate]
sites wi thout massive cooling water sources" (Petition,

p. 25). As discussed earlier, however, AGCis a private
applicant that is not required to propose sites it neither
owns nor has under option as alternates to its proposed
project site. In any event, the permtted water intake

(180, 000 gallons per day) is still a considerable volune, and
we Wi ll not presune its availability at another site.

2 Case 98-E-0096, Petition of Athens Generating Conpany, L.P.
Decl aratory Ruling Concerning Approved Procurenent Process
(i ssued April 16, 1998), p. 8.

-10-
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el ectric markets, including the reduction of market
power conditions, they will be consistent with the

| ong-range plan for expansion of the electric power
systemin New York State envisioned by this SEP, and
the public interest will likely be served so |ong as
environmental inpacts are also found to be within
acceptabl e ranges or can be nmitigated.?

In our June 15, 2000 decision, the Board determ ned
that the proposed project would satisfy PSL 8168(2)(a) if it was
either consistent with the SEP or if it was selected pursuant to
a generation procurement process that had been approved by the
Public Service Conm ssion.?2 Gven that the Conm ssion previously
determ ned that conpetition anong electric generation providers
is an approved procurenent process, the Board determ ned that it
is clear that AGC s proposed project was selected pursuant to an
approved procurenment process.® It is also consistent with
1998 SEP

In their petition for rehearing, CHV, Nisely, and
Carlisle contend that "there is no basis in this record" to
support a finding that the proposed project is selected pursuant
to an approved procurenment policy, or to support a conclusion
that certification of the project will be in the public interest.
According to the petitioners, "the reason that the propositions
cannot be denobnstrated is that applicant refuses to conmt to
serving New York State, despite repeated opportunities to do
so."*

Petitioners Nisely and Carlisle did not file briefs on
exceptions in this proceeding. Therefore, they are barred, by

! New York State Energy Plan and Final Environmental I|npact
St at ement (Novenber 1998), p. 2-52.

2 QOpinion and Order, p. 22.

8 Opinion and Order, p. 25. A discussion of conpetitive
devel opments in electricity markets is set forth at pp. 26-28
of the Opinion and Order.

4 Petition, p. 1.

-11-
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16 NYCRR 84.10(d)(2), fromraising this issue in a petition for
reheari ng.

CHV's argument is incorrect for at |east four reasons:

1. Msstatenent of the 1998 SEP's policy. The
1998 SEP provides that "[t]o the extent that new generation
facilities, even those not selected pursuant to an approved
procurenent process, Will pronote or contribute to conpetition in
el ectric markets, including the reduction of market power
conditions, they will be consistent with the |ong-range plan"
(enphasi s supplied). CHV argues that this passage fromthe SEP
is "[o]f particular inport" to its petition, but it has excised
t he underlined passages.?

DPS wi tness Harvey testified that "the desired public
policy goal . . . is to have a market energe in which there are
many mar ket suppliers."2 M. Harvey noted that AGC s parent,
USGen, currently holds only 214 MW of capacity in the state,
which is 0.6%of the statewide total. Wth the construction of
the proposed facility, that market share would increase to 3.5%:3
Were the relevant market considered to be the energy market in
Eastern New York, M. Harvey continued, construction of the
proposed facility would boost USGen's nmarket share fromO0.4%to
9.7%* M. Harvey testified that "construction of a 1080 MWV
generating station at Athens by USGen will establish USGen as a
significant participant” in the New York market for electric
generation," and he concluded that the Board "shoul d consider the
effect on conpetition by this facility to be a positive
consi deration or factor."®

! Petition, pp. 5-6.

2 Tr. 1,622.
* Tr. 1,624.
* Tr. 1,625.

> Tr. 1,625-1,626.
-12-
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This testinmony, which is uncontroverted,® shows that
ACC, as a new entrant, wll
contribute to building a conpetitive market consistent with both
the SEP and the Public Service Comm ssion's approval of
conpetition as an approved procurenent process. CHV' s
categorical denial that the proposed facility would enhance
conpetition in New York's electric markets is, therefore,
i ncorrect.

2. Concern about "commitnent" to the New York market.
CHV argues that "there is no directive by the Board, through a
Certificate condition or otherwise, that the facility's energy be
required to be offered at all tines to the 1SO for dispatch to
serve the State of New York, and be sent out of New York only
when the [ New York | ndependent System Operator (1SO] detern nes
that that is in the best interests of New York." The policy of
the Public Service Conmm ssion is that conpetition is the
desi rabl e procurement process for new power plants; but in CHV s
view, the only conpetitive entry that would conply with the
Commi ssion's policy would be entry under terns that resenble the
service obligations of vertically-integrated utilities under
cost-of -service regulation.? However, as just discussed, the
supply side of a conpetitive electricity market should consist of
many sellers, including new entrants, who are free to maxim ze
their sales volumes (to a variety of buyers, including end-users,
marketers, and utilities) in order to maxim ze the returns on
their generation plant investnents.

CHV further contends that:

The fact that the Athens facility's energy will NOT be
di spat ched upon directive of the 1SO for the benefit of

! CHV did not cross-exam ne DPS wi tness Harvey.

2 CHV's vision of "conpetition" apparently would al so include
sone sort of whol esal e-1evel fuel cost adjustment, given its
concerns that "there is no necessary correlation between
production cost savings and charges to customers,” and that
“Imore than likely, the entirety of the savings will be taken
by the applicant as profit" (Petition, p. 13).

- 13-
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the State of New York produces the inexorable
conclusions that this facility will not be consistent
with the Energy Plan and that it was not selected
pursuant to any approved procurenent process as defined
by the Comm ssion. As denonstrated supra, there is
nothing in the Energy Plan that can reasonably be read
as endorsing the construction in New York of a facility
to serve out-of-state | oad or even approving such
construction as consistent with the Energy Plan or

provi ding any foundation for ascribing to such a
facility the status of being selected pursuant to an
approved procurenent process. And yet, the Board has
specul ated that conpetition will be created and has
expanded the geographic anbit of the New York State
Energy Plan to one that enconpasses nunerous states and
regions.?

CHV apparently assunes that (i) buyers in other, nearby
regi onal markets--CHV frequently mentions "New Engl and" as one
such market--will offer better prices to AGC for its electricity
production than it could receive in New York; and (ii) AGC wi ||
be assured of earning greater profits by commtting al
electricity production fromits proposed facility, under |ong-
termcontracts, to buyers in those markets.? CHV' s assunptions
are unsupported and incorrect.

First, CHV sets forth no information show ng that
buyers in the New England market woul d offer better prices to AGC
circumstances than would buyers in the New York. Second, CHV
ignores the testinmony of AGC' s witnesses who stated that "Athens
Generating will submt to the security dispatch and conm t ment
procedures of the NY SO and is forecast to operate only when it
wi |l be economic on a statewi de basis."® Third, CHV al so

! Petition, p. 11.

2 Elsewhere in the Petition, CHV alleges, wthout acconpanying
citations to the evidentiary record, that "the reading of the
record nost favorable to applicant is that a substantial--
per haps overwhel m ng--portion of the power could well be
destined for New England" (Petition, p. 8). A simlar
assertion, also unacconpanied by citations to the evidentiary
record, appeared in CHV's brief on exceptions (at p. 8).

¢ Tr. 1,252
-14-
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di sregards the uncontroverted testinony of DPS wi tness Paynter,
who expl ai ned why, under the SO tariff, AGC will generally be
better off selling its production through the 1SO in a manner

that maxim zes its profits on its sales. Because transm ssion
capacity to New England is limted, the applicant can sell in New
Engl and during periods of transm ssion congestion only if it

i ncurs congestion costs that reflect the highest price of
generation located there. As a nerchant plant, AGC wi |l have an
incentive to operate in a manner that mnimzes its congestion
costs, including making sales in New York.!?

3. M sunderstanding of | SO operations. CHV argues
that "[t]here is absolutely no basis in the record" for the
Board's conclusion that "AGC s electricity production wll
physically remain in New York, requiring the NYISO to ranp down

' Tr. 1,586-1,599. CHV did not cross-exam ne Staff wi tness
Paynter. In its petition, CHV nevertheless cites Dr.
Paynter's response to a question fromthe bench (Tr. 1,691)
and asserts that the response shows that "the entire
foundation for the Board' s conclusions regarding transm ssion
surcharges [sic] as incentives for the facility's production
to be dispatched through the 1SOis a false prems" (Petition,
p. 9). CHV appears to m sunderstand Dr. Paynter's response--
whi ch explained that "the production of all of the generators
t oget her | eads to the dispatches and prices set by the | SO and
the congestion is a fallout of that dispatch” (Tr. 1,619)--by
arguing that "[t]he upshot of that is that applicant would not
bear the cost alone of its prospering at the expense of New
York consuners" (Petition, p. 9). In fact, as Dr. Paynter
testified, the transm ssion usage charges (which are not
"surcharges") AGC would pay, were it to eschew I SO di spatch
woul d include congestion charges equal to marginal congestion
costs (reflecting the highest-priced generation in the
rel evant area), with the result that the reduction in AGC s
profits on contract sales would |ikely exceed the actual
congeition costs inposed on the New York system (Tr. 1,595,
1,598).

-15-
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| ess efficient generators."* CHV is incorrect, because the
record reflects an understanding that |SO operations rely on
conpetitive market forces to induce rational econom ¢ behavior by
mar ket participants, and that such operations result in the
di spatch of the nost efficient units (i.e., those with | owest
overall cost), which is the same as ranpi ng down or not
di spatching | ess efficient generators.? |n any event, as we
stated in the Opinion and Order, to the extent that AGC is able
to sell its output in New England, "[r]egionalization of the
power market benefits all states by increasing the extent to
whi ch they can draw on other states' resources to maintain
reliability and by enhancing conpetition."?

CHV neverthel ess raises the question as to whether AGC
m ght act irrationally by, for exanple, choosing to sell to New
Engl and even if it were to | ose noney. This question was
addressed in Dr. Paynter’s testinony, where he explained that AGC
coul d "choose to operate at nmaxi mum capacity, regardl ess of
transm ssi on congestion" but that it could "suffer operating

! Petition, p. 9. The Board's statenent is part of a discussion
of the displacenent effect the proposed facility would have in
Nem#Y?{k operating under 1SO control. The full discussion is
as follows:

The Exami ners correctly concluded that when

transm ssion is constrai ned AGC s production woul d

di spl ace the production of other less efficient plants
in New York regardl ess of whether AGC has contracts to
sell in New England or el sewhere. Commercia
transactions do not govern the flow of electricity.
AGC s electricity production will physically remain in
New York, requiring the NYISOto ramp down | ess
efficient generators. Thus, even if there were a
constraint-caused price differential pronpting AGC to
enter into out-of-state transactions, the net result
for New York from operating the proposed facility would
be simlar to the outcome when AGC sells its output

t hrough t he NYI SO,

Opi nion and Order, p. 91.
2 See, e.g., Tr. 1,293-1, 295.
8 Opinion and Order, p. 91.
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| osses” as a result of having to pay full congestion charges.?
It is not reasonable to conclude that the applicant will act in a
manner dianetrically opposed to its financial interests, as CHV
assumes.

4. M sunderstandi ng of contribution to reliability.
In our decision, we pointed out that there were several
"noncontroversial attributes of [AGC s] proposed facility,"
including "increased transm ssion systemreliability, resulting
fromincreased flexibility during emergencies, a reduction in the
system s cal cul ated | oss-of -1 oad probability, and a reduction in
the risk of voltage collapse in eastern New York."2? CHV asserts,
inits petition, that "with respect to inprovement of generation
reliability in New York through increasing capacity, the proposed
facility provi des none because of the refusal to commt al
energy to the 1SO for dispatch, and the capacity cannot be
counted as being available in New York."?

CHV contends that Tr. 1,177, part of its cross-
exam nation of DPS witness Schrom supports its assertion. CHV
is incorrect. At Tr. 1,177, there appears the follow ng
exchange:

Q So, if at the extrene case that the entirety of
the capacity of [the proposed facility] were to
be sold to the New Engl and market, then your
[testinony] about increasing the reliability of
the systemreally would not be applicable. 1Is
that a fair statement?

A No, because all capacity that gets sold out of
state is always recallable by the pools.

In fact, construction of the proposed facility at the Athens site
woul d enhance the reliability of the statew de electric power
system even if the facility's output were frequently sold to

Y Tr. 1,595.
2 Qpinion and Order, p. 9 n. 2.
8 Petition, p. 12.
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buyers in New Engl and, because it could be used by the 1SOto
maintain service reliability within this state. As AGC points
out inits response, it is nust conply with the 1SO s security
commi t ment and di spatch requirenents.?

In addition to raising the foregoing arguments, CHV
contends further that certification of the proposed facility
woul d not be in the public interest because estimates of the
dol  ar value of the statewide electricity production cost savings
and the environnental benefits resulting from displacenent of
production from ol der generation facilities are small when
conpared with total existing costs and adverse environnental
i mpacts. According to CHV, such savings and benefits are
insufficient to outweigh what it alleges would be "the conprom se
of a unique and internationally renowned vi ewshed."?

To address the latter assertion first: visual inpact
i ssues are addressed, at considerable length, in the evidentiary
record, the Reconmended Decision, and the Board's decision,® and
we have concluded as foll ows:

[ T] he proposed facility, with nodifications accepted by
AGC and with the elimnation of cooling tower plunes
woul d not cause a significant adverse visual inpact at
any site where visual resources require protection, as
identified in PSL §8168(2). W conclude, noreover, that
the visual inpact of the facility would be mninmzed to
the extent practicable, were dry cooling technol ogy
installed, given the revised estimate for the height of
dry cooling towers (90 ft. instead of 100 ft., as
estimated earlier in the proceedings), the painting of
the facility in non-contrasting colors, the conplete
elimnation of steam plumes, and the verification on
remand that the height of the exhaust stacks would be
the same with dry cooling as with hybrid cooling.*

" AGC's Reply, p. 3; Tr. 1,252.
2 Petition, p. 16.

8 See pinion and Order, pp. 41-72, and the sources cited
t herel n.

4 QOpinion and Order, p. 72.
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CHV has not alleged that the foregoing conclusion rests on an
error of law or fact, as required by 16 NYCRR 83.7(b); instead,
its petition sinply brushes aside the extensive record on visual
impact with the bald allegation that the Board has conprom sed

t he Hudson River viewshed. In fact, the Board has ensured that
the visual inpacts of the proposed facility have been mtigated
to the extent practicable, that the remaining inpact is not
significant, and that the facility, considering its contribution
to electric conpetition and systemreliability, is in the public
i nterest.

CHv argues that construction and operation of the
proposed facility mght result in only very mnor statew de
production cost savings (expressed as a percentage of total
estimated production costs). Wre we to accept CHV's prem se
that a single applicant's entry, by itself, nust have a |arge
effect on overall statew de production costs in order to be in
the public interest, no applicant who planned to build a single
generation plant could be certificated. Needless to say, PSL
Article X contains no provision establishing such a threshold for
new entry.* The Board, instead, properly determ ned that
construction and operation of the proposed facility would be in
the public interest by adding to electric conpetition, enhancing
the reliability of the New York electric system and potentially

! Simlarly, there is no provision in PSL Article X requiring
sonme mninmum | evel of displacement of production from
exi sting, |ess-environnentally-benign generation plants as a
condition for certification of a new entrant. Displacenent
can be estimated from conputer sinulations of generation
station dispatch, but such simnmulations are prepared with the
under standi ng that the "inputs" (independent variables) are
t hemsel ves projections of expected market conditions (see
Tr. 1,548-1,549; see also Tr. 1,295). An unexpected increase
in demand could result in the new plant's operating al ongside
the existing plants, with no displacenent occurring. On the
ot her hand, an unexpected increase in fuel prices with no
increase in demand could result in greater displacenent of
production from single-cycle basel oad plants by a new
conmbi ned-cycl e pl ant.
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di spl aci ng production fromolder, dirtier power plants, thus
creating a net environnental benefit.

CONCLUSI ON
On the basis of the foregoing, the petition of CHV,
Ni sely, and Carlisle for rehearing is dism ssed and deni es as
fol | ows:

The New York State Board on
El ectric Generation Siting and the
Environnment for Case 97-F-1563 orders:

1. The joint petition filed by Citizens for the Hudson
Val | ey, Janessa Nisely, and Jay Carlisle (dated July 14, 2000)
seeking rehearing of the Board's Opinion and Order Granting
Certificate of Environnental Conpatibility and Public Need
(i ssued June 15, 2000) is, for the reasons stated in this order,
dism ssed to the extent that petitioners Janessa N sely and
Jay Carlisle seek rehearing of issues decided in the Exam ners
Recommended Deci sion w thout having excepted to the Recomrended
Decision, and to the extent that petitioner Citizens for the
Hudson Val | ey seeks rehearing of the Board's approval of waivers
of certain Town of Athens zoning ordi nance requirenents wthout
havi ng excepted to the Exam ners' recomendation that such
wai vers be approved. In all other respects, the joint petition
i s deni ed.

2. This proceeding is continued.

By the New York State Board on
El ectric Generation Siting and the
Envi ronnent for Case 97-F- 1563

( SI GNED) JANET HAND DEI XLER
Secretary to the Board
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